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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1590/2015 

U/s 447/324/379/34 I.P.C. 

  

STATE 

-Vs- 

Rohima Begum & Ors. 

                                                    ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma  .Ld. Asstt. P.P.  

For the Defence: Mr. Bareque Ali  .Ld. defence advocate 

 

Evidence recorded on: 10.06.16, 30.06.16, 3.08.16, 19.09.16, 27.10.16, 

29.05.17, 12.03.18, 8.08.18. 

Argument heard on: 9.10.18. 

Judgment delivered on: 20.10.18. 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Maklesur Rahman on 14.10.15 before O/c Mukalmua P.S., alleging 

inter alia that on 13.10.15 at around 12 pm, when his brother Abdul Rezak 

was on his medical shop/pharmacy selling medicines, the FIR named 

accused persons by forming a group and armed with degaar, knife, rod 

etc, entered the shop and called out Abdul and thereafter demanded 

money and landed blows upon Abdul and caused injury to him and while 

leaving had taken away cash and other articles from inside the shop. The 
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informant stated that when local people tried to intervene the situation, 

the accused persons threatened them and as such they went away. Hence 

the case. 

2. That on receipt of the ezahar at the P.S., the same was registered as 

Mukalmua P.S case No. 319/15 u/s 147/148/149/447/324/379/506 I.P.C. 

On the basis of the ‘ejahar’, police started investigation and after 

completion of investigation finding prima facie materials against the 

accused persons namely Rohima Begum, Makbul Ali and Golap Hussain, 

the police submitted the case in Charge-sheet U/s 447/323/379/34 I.P.C. 

vide Charge-sheet no. 29/16 dated 28.02.16. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 447/323/379/34 I.P.C. by this court. Now as the accused 

persons were served police notice during the stage of investigation, 

summons were issued to them and on their appearance, they were 

allowed to go on Court-bail to face the trial. 

4. That copy was furnished to the accused persons and on finding prima 

facie materials of offence – charge was framed against the accused 

persons for offence U/S 447/323/379/34 I.P.C which was read over and 

explained to the accused persons and they were asked individually 

whether they pleaded guilty, to which they pleaded not guilty and claimed 

to be tried. 

5. That in the course of hearing the prosecution side examined 6 nos of 

witnesses. The prosecution side marked and exhibited 5 nos of 

documents. The accused persons were examined U/s 313 Crpc. The 

defence case is of total denial and they declined to adduce any evidence. 
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6. Points for determination:- 

I. Whether the accused persons on 13.10.15 at around 12 

pm, at village Shani road chowk, under Mukalmua P.S., 

in furtherance of their common intention criminally 

trespassed into the shop of the informant's brother and 

thereby committed offence punishable U/s 447/34 

I.P.C.? 

II. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention voluntarily caused hurt to the informant's 

brother and thereby committed offence punishable U/s 

323/34 I.P.C.? 

III. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention committed theft in the shop of the informant's 

brother and thereby committed offence punishable U/s 

379/34 I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. Pw 1 – Moklesur Rahman deposed in his evidence that he knows the 

accused persons and that on 13.10.15 at around 12 pm, when she was at 

school, her family members informed her over phone that his brother 

Rezak was beaten in his pharmacy at Shani road chowk and when he 

reached P.O., his brother was already taken to Jahanur's house by Abdul 

Rahman and Sahadat. Pw 1 deposed that when he went to Jahanur's 

house, he saw that Rezak was bleeding from his neck, head, chest and 

that his chest was swollen and when he enquired, Rezak told Pw 1 that 



 G.R. 1590/2015 

 

4 

 

Rohima Begum, Makboot Ali, Solab Ali and some other persons have beat 

him with lathi. Rezak narrated before Pw 1 that the accused dragged him 

out of his pharmacy and beat him and later took him to Rahman's house 

and he was beaten while he was being taken to Rahman's house. PW 1 

deposed that when they went to Rahman's house, he saw his brother 

Rezak hugging a post in order to save himself and at that time accused 

Rahima attacked Rezak on his neck with a knife. Pw 1 deposed that Abdul 

Rahman and Sahadat prevented the accused person from beating him  

and other people came to P.O, at which the accused persons fled away. 

Pw 1 deposed that the accused persons took Rs. 1 lakh from the 

pharmacy, a bike and a bag of medicine. Pw 1 deposed that he had taken 

Rezak to Mukalmua hospital and later he was referred to GMC hospital. Pw 

1 stated that he had lodged an written ezahar before Mukalmua P.S in 

regard to the said incident. Ext 1 is the ezahar and Ext 1(1) is his 

signature. 

9. Pw 1 in his cross deposed that the ezahar was written by one Mohari and 

he knows what was written in the ezahar. Pw 1 revealed that he have not 

witnessed the said incident. Pw 1 stated that in Jahanur's house, apart 

from Rezak he did not met anybody. Pw 1 revealed that he took Rezak to 

Mukalmua hospital. Pw 1 stated that he do not know if Rahima had filed 

any case against Rezak and his father. Pw 1 revealed that he was not 

present at P.O. when police arrived and later he came to know that police 

had visited P.O, in regard to the case filed by Rahima against his brother 

and his father. Pw 1 revealed that before the said occurrence, Rahima had 

filed a rape case against his brother. 

10. Pw 2 – Abdur Rahman deposed in his evidence that he knows the 

accused persons and that the occurrence took place 8 months ago, at 

around 12 pm and at that time he was sitting at a tea stall at Shani road 

chowk when he heard halla and when he went to P.O., he saw Rezak Ali 
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was beaten by Rahima, Makbool and Golap and the said persons dragged 

Rezak out of his pharmacy and when Rezak grabbed a light post with both 

of his hand to stop himself from being dragged,  Rahima stabbed Rezak 

with a knife on his neck. Pw 2 stated that a lot of people gathered at P.O 

and they broke the fight and later Rezak left from P.O and Makbool took 

away the bike parked outside the pharmacy. 

11. Pw 2 in his cross deposed that he was sitting at the tea stall of Nurul 

which was opposite to the shop of Rezak. Pw 2 revealed that the accused 

persons dragged out Rezak from the pharmacy and was trying to take him 

to Makbool's house and he along with other persons tried to prevent the 

accused persons from dragging Rezak. Pw 2 stated that there was no 

scuffle between the accused pesons and Rezak and Rahima did not fell on 

the ground. Pw 2 revealed that when they freed Rezak from the grip of 

the accused persons, Rezak fled from P.O. Pw 2 stated that he do not 

know the names of any of the persons present at P.O at the time of 

occurrence. Pw 2 stated that he do not know from which side Rahima 

stabbed Rezak on his neck with knife and that he do  not know when 

police came to P.O. Pw 2 revealed that he do not know if Rezak's father 

had beat Rahima in the chowk before the said incident. Pw 2 stated that 

he do not know if Rahima had filed a case in that regard against Rezak 

and his family members. Pw 2 stated that he do not know if there are any 

criminal cases pending between Rezak and Rahima. Pw 2 revealed that 

Rahima and Rezak are his fellow villagers. PW 2 revealed that Rezak is his 

step brother and he have not noticed whether the neighbouring 

shopkeepers were present near Rezak's shop at the time of occurrence. 

Pw 2 stated that when they broke the fight, Makbool took the bike to his 

home and he did not stop Makbool from taking the bike. Pw 2 revealed 

that he do not know if the said bike was bought by Rezak from money 

obtained from Makbool. 
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12. Pw 3 – Abdur Rezak deposed in his evidence that he knows the accused 

persons and that on 13.10.15 at around 12 pm, when he was at his 

pharmacy at Shani road chowk, Makbool Ali, Rahima Begum, Golap 

Hussain along with some unknown persons entered into his pharmacy and 

Makbool at first broke the front glass of his pharmacy and Rahima along 

with Golap Hussain and other miscreants dragged him out of his pharmacy 

and thereafter Rahima Begum demanded money and when Pw 3 asked 

her why he should pay her money, Rahima told him that she had 

withdrawn a rape case against him, so he needs to give money. Pw 3 

deposed that Makbool had snatched away Rs. 1 lakh and a medicine bag 

from his pharmacy. Pw 3 stated that the accused had taken away his bike 

which was parked in front of his pharmacy. Pw 3 stated that Rahima 

dragged him towards her house, while Golap Hussain along with other 

accused beat him y kicking him and by giving him fist blows. Pw 3 stated 

that Rahima had beat him with sandal and the other persons present at 

P.O threatened him that if he do not pay the money to Rahima, he will be 

killed. Pw 3 deposed that he in order to save himself dragged a light post 

present in the road and then the accused persons beat him and when he 

raised hue and cry, Rahima took out a knife and stabbed him on his right 

side of his neck and blood started oozing from his cut injury and when 

nearby people gathered at P.O, the accused persons fled from P.O. Pw 3 

deposed that he ran and crossed the road and entered Jahanur's house 

and fell down in his courtyard and later his family members attended him 

and they informed his brother Maklesh Ali about his condition and 

thereafter his brother came there and took him to Mukalmua PHC and 

from there he was referred to GMC hospital. Pw 3 stated that he was 

admitted in GMC hospital for four days and thereafter his brother had filed 

the ezahar against the accused persons. Pw 3 also deposed that Rahima 
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Begum had falsely filed cases against him alleging offences of rape and 

robbery. 

13. Pw 3 in his cross deposed that he have stated before police what he 

have stated in court. Pw 3 revealed that towards the west side of his 

shop, there is a shop of Mahim Ali and towards the east side of his shop 

there is the shop of Jeherul. Pw 3 stated that in the north side of his 

pharmacy, there is barpeta hazo road and towards the north east side, 

there is a tea stall and during the said incident, except the tea stall, all 

other shops were closed and that the tea stall is at a distance of 2 furlong. 

Pw 3 stated that when the accused persons assaulted him, he tried to 

prevent them from assaulting him and also raised hue and cry and on 

hearing commotion Sahadat and Abdur Rahman came to P.O. and when 

they tried to prevent the accused persons from beating him, the accused 

persons did not pay any heed to them. Pw 3 stated that he have given his 

blood stained clothes to police. Pw 3 revealed that the key of the bike was 

with him, but Makbool took the bike by dragging it and that no persons 

created halla when Makbool took his bike away. Pw 3 stated that he have 

seen the accused dragging the bike alone and that the distance between 

his shop and Makbool's house is 2 furlong and it takes two minutes time 

to cover the said distance by walking. Pw 3 stated that he heard of police 

seizing the said bike from Makbool's house. Pw 3 stated that Rahima had 

on earlier occassions filed several cases against him. Pw 3 stated that he 

was taken to Mukalmua PHC and police had escorted him to GMC hospital. 

Pw 3 stated that during the pendency of the instant case, Rahima had 

filed another case against him alleging that he had robbed her. 

14. Pw 4 – Sahadat Ali deposed in his evidence that 10 months ago when 

he was standing at Shani road chowk, he saw Rahima coming to Rezak's 

shop and demanding money from Rezak and when Rezak refused to give 

money, Makbool and Golap Hussain caught hold of Rezak by his shirt and 



 G.R. 1590/2015 

 

8 

 

dragged him out of the shop and thereafter Golap Hussain and Makbool 

kicked and punched Rezak and dragged him to Mokbal house and while 

Rezak was being dragged by Mokbal and Golap, Rezak grabbed a light 

post  and then Rahima took out a small knife from her bag and stabbed 

Rezak on his neck and as such blood started oozing out of his injury and 

thereafter Rezak ran to Jahangir's house and fell down unconsciously at 

Jahangir's house. Pw 4 deposed that later Rezak was shifted to Mukalmua 

PHC and from there he was referred to GMC hospital. Pw 4 stated that 

when he along with some other persons tried to prevent the accused 

persons from assaulting Rezak, the accused outnumbered them and as 

such they could do nothing to prevent them from beating Rezak. Pw 4 

deposed that Makbool took Rezak's bike along with a bag of medicine to 

his house. Pw 4 stated that Rezak was shifted to GMC hospital where he 

had undergone treatment for four to five days and during this period, he 

stayed at his aunt's house. 

15. Pw 4 in his cross revealed that he is a driver by profession and that 

Rezak is his maternal uncle by distant relative. Pw 4 stated that he do not 

know the reason of dispute between  the accused and Rezak. Pw 4 

revealed that he was present from the beginning to the end of the alleged 

incident and that there were 15 to 20 members of persons present at P.O. 

Pw 4 also stated that Jeherul, Jahidul, Rahman, Soleman were present at 

P.O. Pw 4 stated that he do not know why Rahima had demanded money 

from Rezak. Pw 4 deposed that he have heard that there are several cases 

pending between accused Rahima and Rezak and that he do not know if 

Rahima had filed a rape case against Rezak. Pw 4 deposed that he have 

stated before police that he saw Rezak and Rahima entering into an 

argument and Rezak pushing Rahima for which she fell down to the 

ground and at that time Rezak was inside his shop. Pw 4 stated that later 

Rahma, Razak, Mokbool and Golap dragged Rezak out of his shop and  
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they tried to free Rezak from the accused persons and even pulled Rezak 

from their grip. Pw 4 deposed that when Rahima for the first time entered 

the shop of Rezak, Golap and Makbool were at chowk and that there are 

seven houses between chowk and Rahima and Makbool's house. Pw 4 

stated that police had came to P.O. but he do not know if police came to 

P.O to enquire about the case filed by Rahima against Rezak. Pw 4 stated 

that he do not know the number of the bike which Makbool took from 

Rezak and he have not seen police seizing the said bike. Pw 4 revealed 

that police had seized the bike on the day of occurrence, but he have not 

seen from where police had seized the bike. Pw 4 stated that no one tried 

to stop Makbool from taking Rezak's bike and he do not know if the said 

bike was purchased by Rahima's brother. Pw 4 stated that no sound was 

created when Makbool took Rezak's bike. Pw 4 deposed that he have 

come to court with Rezak on his bike. 

16. Pw 5 – Dr. Kishore Kr. Sarma is the M.O., and on 13.10.15 while he was 

working as M.O. at GMC hospital had examined Abdul Rezak and on his 

medical examination had found the following – the patient stated that he 

was physically assaulted on 13.10.15 at around 12 pm at Kandkari, 

Mukalmua. Pw 5 had found stitched lacerated injury over right upper neck. 

The nature of injury is simple caused by blunt object. Ext 3 is the medical 

report and Ext 3(1) is his signature. 

17. Pw 5 in his cross revealed that the patient was not escorted by police 

and the injury sustained was not a cut injury and the said injury can be 

caused by falling on hard surface. Pw 5 stated that no referral document 

from Mukalmua PHC was found and that there is no mention of X-ray of 

the patient in his report. 

18. Pw 6 – Ajit Das is the I.O., and his evidence is of routine nature 

depicting the various stages of investigation. 
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19. Pw 3 – Abdul Rezak, the victim in the instant case after alteration of 

charge have deposed in his evidence that – after the incident he went to 

Guwahati for treatment and during the said period, he stayed at his 

maternal aunt's house. Pw 3 stated that he was not admitted as an indoor 

patient at GMC hospital. Pw 3 stated that police had seized the weapon of 

offence i.e. the knife. 

20. Pw 5 – Dr. Kishore Sarma, who is the M.O., after alteration of charge 

have deposed in his evidence that – at the time of examination, the 

patient already had stitches on his neck and in Ext 2 he have not 

mentioned whether the stitches was old or fresh. Pw 5 deposed that in 

case of cut injury, the said injury could be caused by rubbing against hard 

surface. Pw 5 in his evidence to court deposed that in case of injury 

sustained by victim due to rubbing against hard surface, there is a 

possibility of abrassion coupled with laceration wound, but in the said case 

the victim did not have any abrasion. 

21.  I have heard arguments advanced by both the sides and perused the 

evidence on record. The Ld defence counsel submitted in his argument 

that the whole of the prosecution case is based on the testimony of 

related witnesses and not corroborated by any independent evidence. No 

shop keeper or resident in the vicinity of the place of occurrence was 

examined as witness although the alleged incident took place in a chowk 

during day time. The Ld counsel   submitted that  the accused Rahima 

begum had filed a rape case against the victim of the instant case and 

hence out of vengeance  the elder brother of the victim had lodged  a 

fabricated case against the accused persons and as the foundation of the 

very case is based on false allegations hence   the prosecution had failed 

to examine any  independent witness in spite of the allegation that the 

incident took place in a busy market area. The ld defence counsel 

concluded his argument by stating that the medical report of the victim 
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also do not provide any hell to the prosecution case as because   the 

doctor had ruled out any cut injury on the neck of the victim and further   

the I.O had also not collected injury report of the victim from Mukalmua 

P.H.C. 

22. At the  very out set let me make it clear that evidence of a witness 

cannot be discarded merely on the ground that  he is  related to the victim 

however, the evidence of such witness is subjected to minute scrutiny and 

the conviction can be recorded on the testimony of related witness, 

provided, their evidence inspire confidence. 

23.  Coming to our case at hand, it appears that Pw1, Pw2, Pw3 and Pw4 are 

all related witnesses being brother/ uncle of the victim Pw4. Pw1 is the 

informant but from his evidence it is found that he is not an eye witness 

to the incident of assault to the victim (Pw4). Pw 4 is the victim. Pw1 and 

Pw2 claims to be the eye witnesses of the occurrence. Pw2 and Pw3 had 

stated in their evidence that at the time of the incident they were present 

at the place of occurrence and had seen the accused persons brutally 

assaulting Pw1 and also taking away his bike from outside his pharmacy.  

24. Pw2 and Pw4 also deposed that at the time of occurrence number of 

persons had gathered at the place of occurrence and they had broken the 

fight.  Both Pw2 and Pw4 not only claims to be eye witnesses of the 

occurrence  but also claims to  intervene the situation  in order to save 

Pw3 from the assault on him by the accused persons. But surprisingly, 

evidence of Pw2 is silent in regard to presence of Pw4 at the place of 

occurrence and vice versa. However, as per their evidence number of 

persons had witnessed the incident. If that be so, it is not understood it is 

not understood as to why the prosecution failed to examine any such 

independent witnesses. Again, it also appears that there is no explanation 

from the said witnesses as to how they happened to be present at the 

alleged place of occurrence at the relevant time. This becomes all the 
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more necessary in view of animosity between Pw3 and the prime accused 

Rahima Bibi. Pw3 i.e the victim and he in his evidence implicated the 

accused persons with assault on him and stated that accused Rahima had 

stabbed him with knife on right side of his neck. He also stated that he 

took refuge in the house of one Jahanur. The testimony of the said 

witness was relevant  to arrive a determinate conclusion , in regard to the 

allegations levelled by Pw3  against the accused persons. But prosecution, 

for reasons best known to itself did not feel the need to examine  the said 

witness. This non examination of  the said witness who could have thrown 

light on the allegations made by Pw3  draws an adverse inference against 

the prosecution case.  

25. Not only that, Pw3 speaks of sustaining cut injury on his neck but the 

medical evidence rules out any cut injury on the neck. Again, another loop 

hole in the prosecution version is  that the doctor who had examined Pw3 

stated in his cross  that although  Pw3 had injury on his neck but the 

same was not fresh and his evidence is inconclusive in regard to the age 

of the injury.   Also in regard to the other alleged offences , there is no 

cogent evidence to bring home the guilt of the accused persons. 

26. Therefore, in view of the above discussions, I am of the considered 

opinion that the accused persons are entitled to the benefit of doubt. 
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ORDER 

 

Hence considering the above discussion, the accused Rohima Begum, 

Makbul Ali and Golap Hussain are  given benefit of doubt for  offence u/s 

447/323/379/34 I.P.C and are accordingly  acquitted and set at liberty 

forthwith. 

 

The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

 

Pronounced by me on this open Court, this day the 20th day of October, 

2018 under my hand and seal of this Court. 

 

Typed by me and corrected by me:- 

 

Zubee Chaliha, J.M.F.C, Nalbari.
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1590/2015 

U/s 447/323/379/34 I.P.C. 

 STATE 

-Vs- 

Rohima Begum & Ors. 

                                                    ..... Accused 

ANNEXURE 

1.  PROSECUTION WITNESSES: 
P.W.1: Maklesur Rahman (Informant), 

P.W.2: Abdur Rahman, 

P.W.3: Abdur Rezak, 

P.W.4: Sahadat Ali, 

P.W.5: Dr. Kishore Kr. Sarma (M.O), 

P.W.6: Ajit Das (I.O), 

 

2.  DEFENCE WITNESSES: 

NIL. 

3. EXHIBITS (BY PROSECUTION SIDE): 

Ext 1: Ezahar, 
Ext 1(1): Signature of informant, 
Ext 2: Medical report, 
Ext 2(1): Signature of I.O., 
Ext 3: Sketch map, 
Ext 3(1): Signature of I.O., 
Ext 4: Seizure list, 
Ext 4(1): Signature of I.O.,  
Ext 5: Charge sheet no. 29/16, 
Ext 5(1): Signature of I.O., 
  

4.  EXHIBITS (BY DEFENCE SIDE): 

NIL. 

 Typed by me and corrected by me:- 

 

 Zubee Chaliha, J.M.F.C, Nalbari 


